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STATEMENT OF QUESTION PRESENTED BY APPELLANT 

J 

i 

The question is whether, in a wrongful death action 
brought by an Executrix for negligence of the defendant in 
maintaining a stairway causing wrongful death, the trial 

i 

court committed error in dismissing the complaint. 
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i 

i 

i 


i 
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UNITED STATES COURT OF APPEALS 

I 

For The District Of Columbia Circuit j 

I 

No. 13,334 | 

BESS O’MELVENY MacMAUGH, j 

Appellant j 

V. 

I 

MRS. DAVID BALDWIN, | 

Appellee j 

i 

_ i 

i 

i 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

I 

— 

I 

BRIEF FOR APPELLANT j 

i 

_ i 

j 

j 

JURISDICTIONAL STATEMENT j 

I 

This is an appeal from a final judgment of the United States District 

Court for the District of Columbia granting the defendant’s motion to dis- 

j 

miss appellant’s complaint for negligence causing de^th. The action is 
in tort for damages resulting from the defendant’s negligence in maintaining 
a stairway in defendant’s home. The District Court had jurisdiction under 
Sections 11-305 and 11-306 of the District of Columbia Code (1951). This 

I 

Court has jurisdiction to review the judgment under tjhe provisions of the 
Act of June 25, 1948 c. 646, 62 Stat. 929, Title 28 UlS. Code Sec. 1291. 



i 
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STATEMENT OF CASE 

On February 8, 1954, appellant filed a complaint in the United States 
District Court for the District of Columbia seeking damages sustained by 
reason of the death of plaintiffs decedent, Frank J. MacMaugh (Joint 
App. 1-3 ). This action was brought by plaintiff as ’’personal represen¬ 
tative” inasmuch as the estate had passed under the Small Estates Act 
gees. 18-802 to 18-810 of the District of Columbia Code, 1951). The 
death of plaintiffs husband on July 6, 1953 was caused by an embolism 
resulting from decedent’s fall on the stairs of the defendant’s summer 
cottage at Epping Forest, Maryland, on June 21, 1953. The complaint 
alleged that the defendant was guilty of negligence in failing to properly 
maintain said stairway (Joint App. 2, 22-24). 

The defendant filed an answer stating that plaintiff was an improper 
party to bring the action, that the complaint failed to state a cause of ac¬ 
tion, and that the deceased had been contributory negligent (Joint App. 
6-7). 

On December 13, 1955 this action was pre-tried before Judge Cur¬ 
ran, who granted a continuance until such time as plaintiff could qualify 
as executrix of decedent’s estate in accordance with provisions of Title 
16 Secs. 1201-1203 of the District of Columbia Code (1951). On January 
20, 1956 the plaintiff did so qualify and filed letters Testamentary (Joint 
App. 11-12). Plaintiff then filed a Motion to Substitute the plaintiff as 

executrix (Joint App. 8 - 9 ). On January 31, 1956 this action was again 
set down for pre-trial proceeding. Immediately prior thereto Judge Tamm 
heard argument on the Motion to Substitute Party and orally granted the 
same. To complete the record, Judge Me Guire signed an order in 
conformity with Judge Tamm’s ruling (Joint App. 13). Pre-trial was 
then held and during pre-trial the defendant-appellee moved the Court to 
dismiss the complaint for failure to show a cause of action. The Court 
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i 

I 

I 

granted the motion and on March 6, 1956 an order was entered dismis¬ 
sing the complaint (Joint App. 12). It is from this order that this ap- 
pBal is taken. 

STATEMENT OF POINTS 

1. The allegations in the complaint must all be iread in the light 

most favorable to the plaintiff-appellant with all doubts resolved in favor 

| 

of its sufficiency. j 

i 

2. The allegations in the complaint state a clairh upon which relief 

i 

should be granted. 

! 

I 

SUMMARY OF ARGUMENT 

i 

i 

I 

1. The only issue in this appeal is whether or dot the complaint 

i 

states a cause of action. The Court in dismissing the j complaint ruled 

! 

that there could be no liability for negligence on the part of the defendant 

under the allegations of the complaint. j 

j 

i 

2. Under the familiar rule of this Court, in cases in which the lower 

i 

court dismissed the complaint and deprived the plaintiff of his day in court, 

j 

the complaint must be construed in the light most favbrable to plaintiff 

i 

and with all doubts resolved in the light most favorable to plaintiff. 

3. In light of the above legal principles, the coknplaint states a 
cause of action. The complaint alleges that while apjiellant's decedent was 
a guest at the appellee 1 s summer cottage at Epping Forest, Maryland, and 
while descending the stairs on the evening of June 21,! 1953, the deceased 
fell. The deceased fell due to the negligence of the defendant in failing to 
properly maintain these stairs in that they were narrow, without hand rails, 

j 

and so poorly lighted that deceased could not tell when he had reached the 

i 

bottom. As a result of the fall, deceased sustained a[ fractured fifth meta- 

i 

tarsal bone of the right foot resulting in a pulmonary embolism, or blood 
clot, which caused heart failure on July 6, 1953 (Joiiit App. 2, 9, 10). 
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4. The allegations as described above clearly show that the defen¬ 
dant was guilty of negligence for the purposes of this appeal. At best, 
the defendant in his answer has raised questions of fact which should be 
submitted to the jury. 


ARGUMENT 


I. 

The allegations in the complaint must be read in a light 
most favorable to the plaintiff. 


That plaintiffs complaint should be construed in the light most favor¬ 
able to it, and with all doubts resolved in favor of its sufficiency is an es¬ 
tablished legal principle buttressed by authorities too numerous to list 
here. This principle is clearly set forth in the Firfer v. United States, 

93 U.S. App. D. C. 216, 208 F(2d) 524 (1953) at pg. 527: 

”Plaintiff is, of course, entitled to the benfit of 
all inferences which might be drawn from the facts 
stated, Green v. Hathaway , 89 U.S. App. D. C. 229, 

191 F (2d) 656 (1951), for if there is any doubt as to his 
failure to state a claim upon which relief can be granted, 
the matter must be left to the jury for determination....” 

Accord - Leimer v. State Mutual Life Assurance Co., 

108 F(2d) 302, 304 (CCA 8, 1940)“ 

It is of course settled law that in construing the sufficiency of a com¬ 
plaint all allegations in the complaint are admitted to be true for the pur¬ 
poses of the motion. In addition, the Federal Rules of Civil Procedure 
have abrogated the old technical rules of pleading: 

” Under the Federal Rules of Civil Procedure the 
function of the complaint is to afford fair notice to the 
adversary of the nature and basis of the claim asserted 
and a general indication of the type of litigation involved 
.... Technicalities are no longer of their former impor¬ 
tance, and a short statement which fairly gives notice of 
the nature of the claim is a sufficient compliance of the 
requirement of the rules. ” Continental Collieries, Inc. 
v. Shober, 130 F(2d) 631, 635 (CCA 3, 1942). 
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In the light of the above principles, it is clear that the court below 

I 

was in error in dismissing the complaint. 

i 

i 

l 

n. ! 

The complaint states a claim upon which relief should 
be based. _ j_ 

The plaintiffs decedent while a social guest of the defendant fell 
while descending the stairs of defendant's summer cottage incurring in¬ 
juries resulting in his death. 

The elements of a cause of action such as this alre these: Prosser 
on torts, pg. 175 (1941) I 

i 

1. A legal duty to conform to a standard o^ conduct for the 
protection of others against unreasonable risks j 

2. A failure to conform to the standard. 

i 

3. A reasonably close casual connection between the con¬ 
duct and the resulting injury. | 

4. Actual loss or damage resulting to the interests of 

! 

another. 

I 

i 

The appellant's complaint meets these four conditions and therefore 
states a cause of action. 

I 

A. Duty | 

A host owes his social guest a duty not to cause injury to his guest 

by any act and to warn him of any dangerous conditioh on the premises. 

i 

Accordingly, in Firfer v. United States, supra, this Court stated at pg. 
527: 


"If the licensee by direct or implied ihvitation is 
within the scope and the chronological and geographi¬ 
cal limits of the invitation, he may expect tjhe owner 
and his agents to exercise reasonable and ordinary care 
to provide reasonably safe premises. Gleajson v. Academy 
of the Holy Cross, 83 U. S. App. D. C. 

(1948) 


253 


168 F (2d) 561 


i 
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Accord - Scheibel v. Lipton, 156 Ohio St. 308 (1951), 

102 NE (2d) 453, and Deacy v. McDonnell, 131 Conn. 

101 (1944), 38 A (2d) 1ST - 

The complaint alleges that appellant’s decedent was a social guest 
of the defendant and was injured on the portion of the premises included 
within the scope of the invitation (Joint App. 2, 19-22). Accordingly, appel¬ 
lant’s complaint has allegations containing the duty element of cause of 
action involved in this proceeding. 

B. Failure to Conform to the Standard of Conduct 

The allegations of the complaint clearly set forth that the defendant 
failed to conform to the required standard of care owed the plaintiff s 
decedent as social guest. The complaint alleges the maintenance of a 
dangerous condition on defendant's premises, to wit, narrow stairs with¬ 
out handrails, which stairs were improperly lighted. Furthermore, no 
warning of this condition was given to the decedent of the plaintiff (Joint 
App. 25). 

In the analogous case of Deacy v. McDonnell, 131 Conn. 101, 38 
A (2d) 181 (1944) the defendant’s home was left in charge of servants who 
were instructed to turn out the downstairs lights when they went upstairs, 
and the servant in charge knew that the plaintiff was a social guest in the 
room of her sister, another servant, but nevertheless turned out the lights 
and left the plaintiff to grope her way down the stairs and out the front 
entrance by herself, without warning that there was a step down from the 
front doorway to the floor of the porch. The court held that the verdict 
below for the plaintiff was justified, whether the plaintiff was regarded 
as an invitee or a mere licensee of the defendant, stating that the servant’s 
knowledge of plaintiff s presence and of her proceeding to leave was in 
effect knowledge of the defendant and that they were obligated to take such 
precautions to prevent injury to the plaintiff as defendant would have taken. 

A question of fact was said to be presented as to whether the situation was 
one in which the servants could reasonably assume that the plaintiff knew 
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I 

or by the reasonable use of her senses would discover the step down to 
the porch, and which, therefore, fell within the principle under which 
an owner was bound to take precautions to protect a licensee of whose 

I 

presence he knew against a dangerous condition of the premises, and 
whether this duty was breached by servants failure either to turn on 
the lights or to warn the plaintiff of the danger created by the step. The 
fact that the plaintiff had visited the premises on four previous occasions 

i 

and had seen the step down from the front doorway to the porch and had 

l 

passed over it on entering on the night in question was held by the court 
not to charge her with negligence in not remembering the step down and 
taking special precautions to avoid a fall on leaving in darkness. And 
no finding of negligence was required by the evidence that she knew the 
stairway and entrance were unlighted as she left, and hid not ask for a 
light but proceeded to grope her way in the dark, the court saying it was 
not without significance that she almost succeeded in leaving the house 

I 

in safety and very likely would have done so had it not been for the step. 

i 

i 

The allegations of the complaint show that defendant did violate her 
duty to the decedent by failing to properly maintain the stairway in ques- 

j 

tion. Certainly on the basis of this complaint appellant is entitled to her 
day in court. 



C. Casual Connection Between Conduct and Resulting Injury 

i 

I 

The complaint alleges that the decedent fell on the stairway and that 
the fall resulted in his death (Joint App. 2, 19-22). 


i 

D. Actual Loss or Damage 

I 

The allegations of the complaint set forth the da[mages suffered, 
and there is no question that the decedent’s fall was t^ie proximate cause 
of his death. (Joint App. 2, 3, 19-22). 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 

i 


| 

i 
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CONCLUSION 

It is respectfully submitted that the plaintiff has stated a valid claim 
upon which relief may be granted and that the dismissal of the complaint 
was in error. 

The judgment of the District Court should be reversed and the ac¬ 
tion returned to the District Court for a trial by jury. 

Respectfully submitted, 

George Herbert Goodrich 

607 Ring Building 
Washington 6, D. C. 

Attorney for Appellant 
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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 
[Filed Feb. 8, 1954] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA ! 


Civil Action No. 515- T 54 


BESS O’MELVENY MacMAUGH, 
Personal Representative of 
Frank J. MacMaugh, Deceased 
4510 - 8th Street, N.W. 

Washington, D. C., 

Plaintiff, 

v. 

MRS. DAVID H. BALDWIN 
4117 Davis Place, N.W. 

Washington, D. C., 

Defendant. 


COMPLAINT FOR NEGLIGENCE CAUSING DEATH 

1. The subject of this action is the death of Frank J. MacMaugh, adult 
citizen of the United States and resident of the District of Columbia, who 

i 

died testate on July 6, 1953 in Washington, D. C. On July 14, 1953 the de- 

i 

ceased*s will was admitted to probate by this Honorable Court, holding a 
probate court, and an order was issued, which, under the Small Estates 
Act (D. C. Code Sec. 18-802 to 810) granted the rest, residue and remainder 
of the personal property to Bess O'Melveny MacMaugh, plahtiff in this action 
and wife of the deceased. A photostatic copy of said petition and order, from 
which plaintiff derives her authority to bring this action, is attached as Ex¬ 
hibit A. | 

I 

i 

i 

2. Since the cause of action arose in the state ofj Maryland, the law of 

that state would govern. Under Articles 67 Sec. 4, 93 Sec. Ill, and 93 
Sec. 156 of the Maryland Code (1951 Edition) the plaintiff is entitled to bring 
this action. Articles 67 Sec. 4 and 93 Sec. Ill state tjiat actions for wrong¬ 
ful death can be brought by an executor or administrator, and Article 93 
Sec. 156 is Maryland’s Small Estates Act. j 

3. Plaintiff would have been officially named administrator of deceased’s 

I 

escate except for the fact that the estate passed under ihe District of Columbia 
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2 Small Estates Act (Estate No. 83, 232, S. E.) and therefore plaintiff 

is considered personal representative of the deceased. 

4. The plaintiff is an adult citizen of the United States and a resident 
of the District of Columbia. 

5. The defendant is an adult citizen of the United States and a resident 
of the District of Columbia. 

6. The amount in controversy herein exceeds Three Thousand 

($3, 000. 00) Dollars, exclusive of court costs and interest, and the matter 
is within the jurisdiction of this Court under Sections 11-305 and 306 of the 
District of Columbia Code (1951 Edition). 

7. At dusk on June 21, 1953 the deceased, an invitee at defendant’s 
summer cottage located on R. F. D. #1, Epping Forest, Maryland, was 
descending the stairs of said premises and fell due to the negligence of the 
defendant in failing properly to maintain said stairs. The stairs, which lead 
from a second story loft to the first floor, are narrow, without handrails, 
and, because they were poorly lighted, the deceased could not determine 
when he had reached the bottom of them. 

8. The fall was the proximate cause of the death inasmuch as the 
decedent sustained a fractured fifth metatarsal bone of the foot resulting in 
a pulmonary embolism, or blood clot, which caused heart failure. De¬ 
ceased died on July 6, 1953 and was buried July 9, 1953, the burial ex¬ 
penses totalling Eight Hundred and One ($801. 00) Dollars, while the medi¬ 
cal expenses of his fall were Two Hundred and Fifty Three Dollars and 
Eighty Five Cents ($253. 85). 

9. By reason of the disability, suffering and subsequent death wrong- 
fuUy caused, as aforesaid, by the negligence of the defendant in failing 
properly to maintain the stairway, the wife of the deceased, Bess O’Melveny 
MacMaugh, and the daughter of the deceased, Mrs. Frances M. O’Melveny, 
being heirs and next of kin of deceased, and the sole devisees under his 
will, were caused great grief and mental anguish and were deprived of a 

3 husband’s and father’s love, companionship and advice, respectively, 

as weU as of the financial support which the deceased supplied the plaintiff. 
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WHEREFORE, plaintiff, Bess O'Melveny MacMaugh, personal repre* 

i 

sentative of the deceased, demands judgment against the defendant in the 

sum of Twenty-five Thousand ($25, 000. 00) Dollars witji costs. 

/s/ Bess O’fcielveny MacMaugh 
Personal Representative of 
Frank J. MacMaugh, Deceased. 

I 

/s/ George Herbert Goodrich 

I 

Attorney for Plaintiff 


DISTRICT OF COLUMBIA ss: 

The plaintiff, Bess 0 T Melveny MacMaugh, personal representative 

of Frank J. MacMaugh, deceased, being first duly swbrn, deposes and 

j 

says that she has read the foregoing complaint by her subscribed; that 

she knows the contents thereof, and that the matters ind things stated 

| 

she verily believes to be true, except those stated on information and 

i 

belief, and the latter she believes to be true. | 

j 

/s/ Bess 0 T Melveny MacMaugh 

i 

Subscribed and sworn to before me this 26th da^r of January, 1954. 

i 

/s/ James H. Noble 
Notary Public 

My Commission expires: January 14, 1959. 

Plaintiff demands a trial by Jury of all the issues presented in the 


above case. 


/s/ George Herbert Goodrich 
Attorney for Plaintiff 
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5 EXHIBIT A 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
Holding a Probate Court 
(Filed July 14, 1953, Register of Wills) 

In re Small Estate of Frank J. MacMaugh (Deceased), Administration No. 
83232 (S.E.) 

PETITION FOR SETTLEMENT OF SMALL ESTATE as provided by the 
Act approved June 24, 1949, Pub. No. 127, 81st Cong. (Subc. 9 of Ch. 

5, Sec. 394 (b), D. C. Code 1901 ed., as amended). 

To the Honorable, the United States District Court for the District 
of Columbia, holding probate court: 

The petition of Bess O'Melveny MacMaugh, residing at 4510 8th St., 
N. W., Washington, D. C., respectfully represents to this Honorable 
Court: 

1. That Frank J. MacMaugh, late a citizen of the United States and 
a resident of the District of Columbia, residing at 4510 8th Street, N. W., 
Washington, D. C., died on July 6th, 1953, at Washington, D. C., leaving 
a will dated October 11, 1934, which has been filed. 

2. That the only known heirs at law and next of kin of said decedent 
are: (Names below of widow, * * child or children) 


(Name and address) 

(Age) 

(Relationship) 

Bess O'Melveny MacMaugh 

4510 8th Street, N. W. 

over 21 

widow 

Frances M. O’Melveny 

over 21 

daughter 


3. That decedent left no real estate or interest in real estate and 

that the entire personal assets do not exceed $500 in value. That the only 

known assets of said decedent are as foHows: 

(Nature) (Value) 

1/2 share Hupp Motor Car Corp. stock #NH491 

(common) no ascertainable value 

20 shares " ” " " " #2562 

(common) " ” ” 
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(Nature) (Value) 

i 

1 share Potomac Electric Power Co. #35034 

(common) $16.88 

1 4-door Oldsmobile Sedan, 1931 50. 00 

$ 66 . 8 ^ 

4. That the only known creditors of said decedent and the amount of 


said claims are: 


(Creditor and address) 


(Nature of claim) 


S. H. Hines Company 

2901 14th St., N. W., Wash. D. C. Funeral bill 


(Amount) 


$801.00 


5. That petitioner has made diligent search for a will of decedent 
as well as a search for all assets and liabilities. That; there are no legal 
proceedings pending known to Petitioner, in which the decedent is a party. 
Petitioner therefore prays for a settlement of said estate, in accordance 
with the above-mentioned Act of Congress, and for such other and further 
relief as the premises may demand. 

i 

July 14th, 1953 /s/ Bess O’Melveny MacMaugh 


Date 


Petitioner 


On this 14th day of July, 1953, came the above Petitioner, who made 

i 

oath that she has read the foregoing petition and that the matters and facts 
s et forth therein are true to the best of her informatioh, knowledge, and 


belief. 


/s/ (Illegible) 

Deputy Registeif of Wills for the 
District of Coluhibia, 

Clerk of the Probate Court. 


6 In re estate of Frank J. MacMaugh, deceased. Recorded Proceedings 
Admn. No. 83,232 (S.E.) No. 221, folio 617 

(Filed July 15, 1953, Register of Wills D. C.) 

FINAL ORDER 

j 

Upon consideration of the foregoing petition of Bess O’Melveny Mac- 

i 

Maugh, and the Court being satisfied that the allegations made therein are 
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true, and no objections having been filed in this proceeding, it is, by the 
Court, this 15th day of July, A.D. 1953: 

ORDERED, That no formal administration upon the above estate is 
necessary, and no probate is required of any will of said decedent: 

That funeral expenses: 

(b) are hereby allowed in the amount of $200, payable to S. H. 
Hines Company, 2901 14th St., N. W., Washington, D. C., and the same 
are hereby authorized to be paid by Bess O’Melveny MacMaugh from the 
funds of the estate in her possession. 

That title to the rest, residue and remainder of the above-mentioned 
personal property is hereby vested in Bess O’Melveny MacMaugh in satis¬ 
faction of her family allowance, in accordance with law. 

All persons, firms, or corporations having possession of the personal 
property of said decedent are hereby authorized to pay over transfer, and 
deliver the same as herein allotted. 

/s/ Henry A. Schweinhaut 
Judge 

A true copy Attest: 

/s/ F. J. B. 

Deputy Register of Wills for the District of Columbia 
Clerk of the Probate Court 


7 [Filed Feb. 23, 1954] 

ANSWER 
First Defense 

The plaintiff is an improper party plaintiff. 

Second Defense 

The complaint fails to state a cause of action entitling the plaintiff 
to relief. 
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Third Defense 
——__ 

1. The defendant admits that on June 21, 1953, the defendant owned 
a summer cottage on R. F. D. No. 1, Epping Forest, Maryland; that on said 

date the decedent, Frank J. MacMaugh, was a guest iii said cottage; and 

j 

that on said date the plaintiff sustained a fall while using the stairway in 

i 

said cottage. 

2. The defendant denies that the plaintiffs fall Resulted from any 

I 

negligence or carelessness on her part. The defendant further denies 
that the decedent died as a proximate result of the injiiries sustained in 
the aforesaid fall. 

3. The defendant is without knowledge or inforiiiation sufficient to 

j 

form a belief as to the injuries sustained by the decedbnt as the result of 
his fall. The defendant is furthermore without knowledge or information 

sufficient to form a belief as to whether Bess (VMelv^ny MacMaugh and 

i 

Frances M. O'Melveny are heirs and next of kin of thd decedent, or as 

i 

to any pecuniary loss they might have sustained. 

8 4. The defendant denies each and every other Allegation of the com¬ 

plaint not herein specifically answered. 

Fourth Defense 

The injuries and damages, if any, sustained by the decedent or by 

i 

Bess O’Melveny MacMaugh and Frances M. O’Melveiiy resulted from the 

I 

sole or contributory negligence of the decedent, Frarik J. MacMaugh. 

i 

Fifth Defense 

The decedent, Frank J. MacMaugh, assumed the risk of such injur- 

i 

ies and damages as were caused as the result of said|fall. 

Sixth Defense 

i 

The defendant denies specifically that the plaintiff or any proper party 

I 

plaintiff is entitled to recover the burial expenses referred to in paragraph 

8 of the complaint, the medical expenses referred tol in the same paragraph 

I 

of the complaint, and any amount for grief, mental anguish, loss of love, 

companionship and advice, as referred to in paragraph 9 of the complaint. 

HOGAN & HARTSON 
By /s/ Paul R. Connolly 
Attorneys fbr Defendant. 


i 
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(CERTIFICATE OF SERVICE) 


9 [Filed Jan. 23, 1956] 

MOTION TO SUBSTITUTE A PARTY 
The plaintiff, Bess O’Melveny MacMaugh, having instituted this ac¬ 
tion for wrongful death as the personal representative of Frank J. Mac¬ 
Maugh, deceased, suggests to this Court, by her counsel, George Herbert 
Goodrich, that Bess 0 T Melveny MacMaugh, as Executrix under the will 
of her husband Frank J. MacMaugh, deceased, be substituted in place of 
Bess O’Melveny MacMaugh as personal representative. 

Accordingly, said Bess 0 T Melveny MacMaugh, personal representa¬ 
tive, moves this Court to substitute Bess O’Melveny MacMaugh executrix 
as plaintiff for the reason that there is substantial need of maintaining 
and continuing this cause, and that the title of this action be amended ac¬ 
cordingly, and that Mrs. David H. Baldwin will not be prejudiced by this 
substitution. 

/s/ George Herbert Goodrich 
Attorney for Plaintiff 

10 (CERTIFICATE OF SERVICE) 


11 [Filed Jan. 23, 1956] 

AFFIDAVIT 

Comes now GEORGE HERBERT GOODRICH, attorney for the plain¬ 
tiff herein, and states to this Court as follows: 

1. That on February 8, 1954, the plaintiff, as personal representa¬ 
tive of Frank J. MacMaugh, deceased, instituted this action for wrongful 
death on behalf of deceased’s estate; the plaintiff is the widow of the de¬ 
ceased, whose estate went under the Small Estates Law. 

2. That pre-trial of this action was had before Judge Curran of this 
Court on December 13, 1955, at which hearing the Court determined that 
this action should be brought by plaintiff as executrix and continued this 


I 


9 ! 

! 

i 

action until the plaintiff could qualify as executrix undeif the will of her 
deceased husband. 

3. That this action was again set for pre-trial before Judge Tamm 

on January 10, 1956, and was continued until January 31, 1956, because 

* 

qualification of plaintiff as executrix was still in progress. 

i 

4. That on January 19, 1956, Judge McGarraghy] of this Court signed 
an order granting probate to the will of the deceased ancl letters testamen- 

I 

12 tary to the plaintiff; on January 20, 1956, the plaintiff was bonded and 

qualified as executrix. 

i 

5. That on January 23, 1956, the plaintiff by he if attorney, George 

Herbert Goodrich, filed a motion to substitute the plaiijtiff as executrix for 
the plaintiff as personal representative, and to amend the title of this ac¬ 
tion accordingly. j 

/s/ George Herbert Goodrich 

On the 23rd day of January, 1956, came George Herbert Goodrich, 

; 

who made oath that the matters and facts set forth herein are true to the 
best of his information, knowledge and belief. 

/s/ James H. Noble 

i 

Notary} Public 
My Commission expires: Jan. 14, 1959. 


13 [Filed Jan. 31, 1956] 

PLAINTIFFS PRE-TRIAL STATEMENT 
Plaintiff states that she and Frances O f Melveny are heirs and next- 
of-kin of deceased, Frank J. MacMaugh, and that she (the plaintiff) has 
been appointed executrix and therefore is the proper party to bring this 

suit; further that the complaint sets forth a valid cause of action. Plain- 

I 

tiff states that the deceased, while an invitee at defendant's summer cottage 

at R. F.D. No. 1, Epping Forest, Maryland on June 2i, 1953, sustained 

I 

a fall while descending the stairs; that the fall resulted from defendant's 

I 

negligence and failure of duty to properly maintain said stairs; that as a 


i 

i 
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result of the fall deceased sustained a broken fifth metatarsal of the right 
foot, which was reduced surgically on June 23, 1953, and that as a result 
of this fall and broken bone, deceased developed a pulmonary embolism 
(blood clot) and died on July 6, 1953; that the fall was the proximate cause 
of deceased's death. Plaintiff is entitled to recover burial expenses, medi¬ 
cal expenses, and pecuniary losses suffered as result of death of deceased, 
as well as damages for grief and loss of love and companionship. 

Proposed Stipulations 

1. That defendant owned summer cottage at Epping Forest, Maryland, 
R. F. C. No. 1, and that MacMaughs were invitees therein on June 21, 1953. 

14 2. That the letters testamentary and death certificate are genuine. 

3. That Dr. Hunter’s autopsy report be accepted as genuine. 

4. That the medical records of Dr. Anson Hyde and Dr. Charles Hyde 
are genuine. 

5. That the X-ray reports of Dr. Lattman are genuine. 

/s/ George Herbert Goodrich 
Attorney for Plaintiff. 


15 [Filed Jan. 31, 1956] 

DEFENDANT’S PRE-TRIAL STATEMENT 
Defendant denies that plaintiff is a proper party to bring this action 
under Maryland Statutes, and further denies that the complaint states a 
cause of action. Defendant admits that she owned a summer cottage on R. F. D. 
No. 1 Epping Forest, Maryland, and that, on that date, while Frank J. Mac- 
Maugh, deceased, was a guest therein, he sustained a fall while using a 
stairway in said cottage. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the injuries and damages sustained as a result 
of the fall, as to whether Bess O’Melveny MacMaugh and Frances M. O’Mel- 
veny are heirs and next of kin, or as to any pecuniary loss which may have 
been sustained. Defendant denies that any injuries and damages, if any, 
were sustained as the result of negligence or breach of duty on her part and 


11 


.1 

i 

i 

i 


states that they were caused by the sole or contributory!negligence of the 
decedent. Defendant also denies that death was proximhtely caused by the 

I 

fall sustained. Any condition there pertaining was open! and apparent and 
within the familiarity of the decedent, and he therefore assumed the risk 
of any injuries sustained. Plaintiff is not entitled to recover burial expenses, 

i 

medical expenses, or damages for grief, mental anguish, loss of love, 
companionship or advice in this action. 

REQUESTED STIPULATIONS: j 

1. Plaintiff will furnish defendant with the names and addresses of 
witnesses to the occurrence complained of within 10 days. 

2. All medical reports not heretofore furnished jvill be submitted 

within 5 days. ! 

16 3. Plaintiff will submit a complete itemization of any elements of 

pecuniary loss allegedly sustained within 10 days together with the factual 
foundation therefor. 

I 

4. Photographs initialed by the pre-trial judge njiay be admitted into 

i 

evidence without formal proof. 

HOGAN & HARTSON 
By John Arnesg 

i 

i 

Attorneys for Defendant. 


I 

17 THE UNITED STATES OF AMERICA 

I 

To all persons to whom these presents shall come 

i 

GREETING: 

I 

KNOW YE, THAT THE LAST WILL AND TESTAMENT OF Frank J. Mac- 

j 

Maugh late of the District of Columbia, deceased, having been exhibited, 

i 

proved, and admitted to probate and record by said Cdurt, and duly rec¬ 
orded in the office of the Register of Wills for the District of Columbia, 
the Clerk of said Court, Administration of all the moriey, goods, chattels, 
rights and credits of the said deceased was thereupon by said Court, on 
the 20th day of January, A. D. 1956, granted and committed unto Bess 



12 

O’M. MacMaugh who, as Executrix of the Will of said deceased, first 
executed an undertaking with good and sufficient security, approved by 
the said Court, in the penalty of One Thousand — Dollars, conditioned 
for the faithful performance of her trust, and took the oath prescribed 

i 

and required by law; and whose appointment is unrevoked and still in 
force. 

Witness, the Honorable Bolitha J. Laws 
Chief Judge of said Court, this 20th day 
of January, A.D. 1956. 

ATTEST: 

/s/ (Illegible) 

Register of Wills for the Dis¬ 
trict of Columbia, Clerk of the 
Probate Court. 

Case No. 83232 


18 [Filed Mar. 6, 1956] 

ORDER 

This cause came on for pre-trial proceedings and in consideration 
of the complaint, the plaintiff’s pre-trial statement, the oral deposition 
of the plaintiff, six photographs, the statement by counsel for the plaintiff 
that these items constitute substantially all the evidence available and 
oral argument of counsel, it appearing to the court that the complaint fails 
to state a claim upon which relief can be granted, it is by the Court this 
6th day of March, 1956 

ORDERED that the complaint be, and the same is hereby dismissed. 

/s/ EDWARD A. TAMM 
Judge 

CONSENT: 

/s/ George Herbert Goodrich, Attorney for Plaintiff 
/s/ John P. Araess, Attorney for Defendant 


i 


[Filed Mar. 26, 1956] ! 

NOTICE OF APPEAL 

I 

Notice is hereby given this 26th day of March, 19&6, that Bess O'M. Mac- 
Maugh, the plaintiff hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 

the 6th day of March, 1956 in favor of Mrs. David Baldwin, defendant 

! 

against said Bess O'M. MacMaugh. j 

/s/ George Herbert Goodrich 
Attorney for Plaintiff 

Mail copy to John Arness, Attorney for defendant. 


ORDER SUBSTITUTING PARTY PLAINTIFF 

This cause came on to be heard on January 31, 1956 at which time 

i 

plaintiffs motion filed herein to substitute Bess O'MelVeny MacMaugh execu¬ 
trix as party plaintiff was presented, as well as defendant's opposition there¬ 
to, and in consideration, it is by the Court this 3rd day of April, 1956, 

ORDERED, that Bess O'Melveny MacMaugh executrix be and hereby 
is substituted as party plaintiff in place of Bess O'Melyeny MacMaugh in- 

I 

dividual, and that the title of the action be amended accordingly. 

/s/ Matthew F. I^IcGuire 
Judge 

i 

Consented to as to form: 

i 

John Arness, Attorney for Defendant 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[Filed July 28, 1954] Washington, D. C. 

June 28, 1954 

Deposition of BESS O'MELVENY MacMAUGH, called for examina¬ 
tion by counsel for defendant, pursuant to notice, copy of which is attached 
to the court copy of this deposition, in the law offices of Hogan & Hartson, 
810 Colorado Building, Washington, D. C., at 4:30 o’clock p. m., Mon¬ 
day, June 28, 1954, before Mary T. Surplice, a Notary Public in and for 
the District of Columbia, when were present on behalf of the respective 
parties: 

GEORGE HERBERT GOODRICH, ESQ., 

on behalf of Plaintiff 

HOGAN & HARTSON, 

By JOHN P. ARNESS, ESQ., 

on behalf of Defendant. 

2 PROCEEDINGS 

* * * * * * * 

By Mr. Arness: 

Q. Will you state your full name? A. Bess O’Melveny MacMaugh. 
Q. Where do you live now? A. 4015 H Street, Northwest. 

Q. How long have you lived at that address ? A. About 23 years. 

Q. Who do you live with there at the present time ? A. Well at 

the present time my brother and his wife and three children are there. 
******* 

Q. Where are you employed at the present time ? A. I am with the 
Fish and Wildlife Service in the Department of Interior. 

Q. In what capacity ? A. Artist illustrator. 

3 Q. How long have you been so employed? A. With the Bureau? 

Q. Yes, the same job you have now. A. I think about three and 

a half years. I am not sure. Probably four. I think it will be four in 
November. 

Q. Is that work similar to that of commercial artists? A. Well 
it is scientific illustrating, map making. It is a varied type of job. 

Q. How long have you been in that general line of work? A. I 
have been in that line of work, I guess — Well, I have been in drafting 
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for 25 or 30 years. 

♦ * * * * j * * 

4 Q. You told me that for the last three years yoi^ have been working 

for the Interior Department, Fish and Wildlife Service ? A. Yes, Fish 

! 

and Wildlife Service. 

Q. Where did you work before that? A. In thb Interior Depart - 

i 

nent with the Geological Survey. 

I 

Q. For the last 18 or 19 years you have been with the Interior De- 

i 

partment? A. Part of the time with Forest Service,; temporary work 
with them. In general, it has been with the Interior department, with 

i 

the Geological Survey. j 

* 4c % 4c 4c 4c 4c 

Q. Were there any children born of your marriage to Frank Mac- 
Maugh? A. No. ' j 

j 

4c 4c 4: 4C 4c j 4c 4c 

I 

Q. Was he so engaged during the entire period of your marriage to 

j 

5 him? A. Yes, until he retired. 

j 

Q. When did he retire? A. About 7 years agb. 

4c 4c 4c 4c 4c i 4c 4c 

I 

Q. How old was your husband when he retired? A. 70. 

4c 4c * 4c 4c j * 4c 

6 Q. We are inquiring today about an accident that took place June, 

| 

1953, when your husband sustained a fall in the cottage or in the home 
at Epping Forest, Maryland. Did your husband sustain a fall at that 

i 

place? A. Yes. 

i 

i 

Q. Do you remember what day his fall was ? j A. It was on Sunday. 
Q. That would be June 21, or do you know the date? A. June 21. 

It was almost a year ago. it was a year ago last week. 

Q. What was the occasion for your being at the — would you call it a 
cottage? Is that what you call it? A. Yes, it is a bottage. 

Q. What was the occasion for your being at t lie cottage that day? 

A. We were just visiting down there. j 

4c 4c 4c 4c 4c 4c 4c 


Q. Were you week end guests with Mrs. Baldwin? A. Yes. 

Q. For how long a time have you known Mrs. Baldwin? A. I have 
been trying to think back how long that has been. It was within, I suppose, 
14 or 15 years. It was when she remarried Mr. Baldwin, or married 
Mr. Baldwin, I should say. He was a friend of my husband T s. We met 
her almost immediately then. 

Q. During that 14 or 15 years you saw quite a bit of the Baldwins? 

A. Yes, we were friendly, very friendly. 

******* 

Q. And you regularly entertained them, and they entertained you, 
and you went out with each other? A. Yes, we would entertain each 
other. A certain group would be together and we would entertain them 
and they would be invited to their house, and when we had a party, I would 
invite them, too, with a certain group of friends. 

Q. Do you remember when it was that the Baldwins acquired their 
cottage? A. I couldn T t tell you that exactly. Just a minute, and I will 
see if I can think back. I believe it was before the war. I wouldn’t say 
what time it was. I just don T t know. 

Q. It was a number of years before this accident happened. A. 

Oh, yes. 

Q. Would it be approximately ten years before? A. I hadn’t 
better say approximately when as I don’ t really know. 

Q. You said you thought it was before the war. Your impression 
is it was before the war ? A. My impression was it was before the war, 
and yet it might not have been. It was a number of years ago. It hadn’t 
been built that year or the year before, but it had been built a number of 
years. 

Q. Were you acquainted with the Baldwins at the time they acquired 
the cottage? A. Yes. 

Q. Did you talk to them about the cbttage before the acquisition or 
before they built it? A. Yes . 

Q. Did you discuss the plans of it with them? A. Yes. 

Q. And during the years before this accident happened, had you 


been a guest periodically at the cottage? A. Yes. 

* 4c 4c 4c 4c j 4c 4c 

11 Q. To get your recollection as to the frequency^ do you think it 

i 

would be possible during one year you would be invited as many as five 
times ? A. Oh, no, I don’t think we ever went down Anywhere near that. 

i 

Q. It would be one or two times a year? A. yes, once or twice 

i 

a year. People that have cottages have lots of friends. 

i 

Q. On this particular occasion, do you recall what prompted you to 
go down to the cottage? Did you receive an invitation! from Mrs. Baldwin? 

A. Yes. 

I 

I 

Q. Were you prompted by an invitation from M^s. Baldwin? A. yes, 
we were invited. ! 

12 Q. Was there anything special about this particular trip this particular 

i 

week end, or did you just go down there to spend the week end? A. We 

i 

i 

went down to spend the week end. 

Q. What day and what time did you arrive at the cottage ? A. I 

can’t tell you. I don’t remember whether we got theije Friday night. I 

i 

rather think we came in Friday night. I can’t remeniber how we got there. 

I think we took a bus in. 

I 

4c 4c 4c 4c 4c j 4c 4c 

13 Q. What particular activities did you engage in that week end? 

A. You will almost have to entitle this the lost weeklend because I can’t 

i 

even think what we did. I went swimming. I can’t tdll you whether the 
boat was running. It seems to me that the son had the boat. I can’t tell 
you. We probably played canasta. It was a quiet week end. 

14 Q. You don’t remember anything in particular? A. No, nothing 
special. 

Q. How many rooms did that cottage have ? A. Downstairs it has 
a little living room, two bedrooms and the kitchen, and upstairs is one 
big room and a bath. 

Q. Is there a bath also on the first floor ? A. And a bath on the 

j 

first floor. 

Q. On this particular week end you were usin^ the bedroom upstaits ? 
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A. The top floor, yes. 

Q. Were the bedrooms on the first floor in use? A. I think so. 

I am trying to think shy we slept upstairs. Usually the boys slept upstairs 
on previous occasions. This was the first time we slept upstairs. I can't 
tell you why. 

Q. Do you know whether or not the two bedrooms downstairs were 
in use? A. I don't know. I don't remember. I don't know why we slept 
upstairs. One was a single bedroom and then a double bedroom that Mrs. 
Baldwin had. I presume that was it, because the other times she had 
a pull out bed and we had two beds, but this time it was a little single 
bed in the downstairs bedroom. 

15 Q. What time of the day was it your husband sustained the fall? 

A. It was nightfall. We were just getting ready to go home. It was proba¬ 
bly around 8:30, because these people were leaving at 9:00. 

Q. What people? A. The people that took us home in the car. 

Q. The people that you are talking about that were going to take 
you home in the car, were they guests ? A. No, they were guests at 
another cottage. 

Q. Near there ? A. Yes. 

******* 

Q. What had you been doing upstairs immediately prior to the fall? 
A. Packing, I think. 

Q. You were upstairs and your husband was upstairs ? A. Yes. 

Q. Was anybody else up there with you? A. No, not as I remem¬ 
ber. 

16 Q. Had you completed your packing ? A. Yes. 

Q. What did your packing consist of ? How many containers did you 

have to pack? A. Just one little bag, one small bag. 

***** * * 

Q. When you finished packing that, is that when your husband de¬ 
cided to go downstairs? A. Yes. 

Q. Were you going downstairs with him at that time? A. No. I 
think I stayed up there to straighten the room up and leave it in ship shape. 


Q. He was going down the stairs by himself; is that right? 

A. Yes. 

17 Q. Did you see him as he was going down the stairs ? Did you watch 

him? A. No, I didn’t watch him descend the stairs. I was in the bed- 

i 

room. 

! 

Q. What was he carrying as he went down the stairs ? A. The lit¬ 
tle suitcase. 

Q. The little one you told me was 16 M by 16” arid 8” deep? A. Yes. 
Q. Was he carrying anything else ? A. No. As far as I know, 
he wasn’t. 

Q. That wasn’t very heavy, was it? A. No. ^t just had a swim- 

i 

ming suit in it, night clothes and an extra shirt. 

j 

Q. Was it light enough so you could lift it with one hand? A. Oh, 
yes. It is a composition suitcase, imitation leather, j 

i 

Q. Where was your husband when you last saw him before the fall ? 

A. Where was he ? j 

Q. Yes, when you last saw him before the fall. A. He was up- 

18 stairs. He was just going downstairs. 

! 

Q. Did you see him as he started to go down thri stairs ? A. Well 
I couldn’t tell you that. I don’t know. It is all open tljiere and I might 
have glanced back when he was going through the little haU downstairs. 

I don’t remember. 

i 

Q. You have no definite recoUection of seeing him on the stairs at 
all then before the faU? A. No, except just knowing he was going down 
the stairs. You could hear him go down. 

Q. What first brought your attention to the fact that there had been 
afaU? A. I heard him fall. j 

Q. What did you hear ? A. The sound of him falling. I just heard 
somebody faU, and then he called. 

i 

Q. Do you know approximately how far down the stairs he feU? 

A. He was right down at the bottom, towards the bottom of the stairs there. 
Q. Before he fell? A. Yes. He was just at the bottom of the stairs 

j 


there. 
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Q. You heard his body thump on the floor? A. Yes, and he called. 

19 Q. What did he say when he called? A. I couldn’t tell you. He 
just called. 

Q. What did you do when he called? A. I ran downstairs, of 
course. 

Q. Where did you find him? A. I found him sprawled on the floor, 
with his foot under him. 

Q. Was he still sprawled on the floor in the same manner as he 
had fallen? A. Apparently. He hadn’t even gotten up. He couldn’t get 
up until I got there to help him up. 

Q. You say his foot was under him. In what way was it under him? 
A. It was twisted under. That is how the bone got broken, I guess. 

Q. What part of his body was the foot under ? A. I couldn’t tell 
you. He was lying there and his foot was twisted. 

Q. Was he lying stretched out on the floor with his head further 
away from the stairs? A. I couldn’t tell you. I really think it was, but 
I wouldn’t say for sure. 

Q. You have a mental impression of him there on the floor ? A. 

20 My mental impression is that he was just down there, and I think his 
head was further from the stairs, off into a little narrow hall. 

Q. He was lying in a prone position. A. I would say half trying 
to get up. I think he was half trying to help himself up. I got down there, 
aid he had not gotten up until I got there to help him get up. 

Q. Yai mentioned the foot being under him. It is very difficult for 
me to visualize how a person lying on the floor could have a foot twisted 
under part of their body. Could you explain that? A. I don’t know 
either. All I know is we both commented on the fact his foot was twisted 
under him. He said ”My foot is twisted under me” when I got down there. 

Q. Was he doing the split? A. No, it was just twisted. I don’t 
know how it was. You know how you fall down and you twist your foot 
under you as you fall down. Have you ever fallen? You fall and your 
foot gets twisted under your body in a way. You don’t fall with feet out 
and hands out. You usually fall in a crouched position. That is the way 


I would notice people fall. 

Q. He wasn’t stretched out? A. No. He had fallen just like you 
would fall. ! 

Q. Do you remember was he face down or on hi$ side ? A. Sort 

I 

of on his side, trying to get up. He was trying to pull himself up. 

i 

Q. Were both his feet pulled up underneath his body, or just one 

i 

of them? A. I couldn’t tell you. Those details you don’t think of. I 

i 

mean you are too concerned about the person. 

I 

Q. You can see where my trouble lies. There is a difference be¬ 
tween falling out so you are lying completely on the ground with your body 
stretched out. In other words, you fall and either your chest, back or 
stomach would be on the ground. A. No, he didn’t fall that way. 

Q. When I see a person falling, that is the impression I get as to 
how they land. A. He didn’t fall face forward. Thete was evidently a 
twist there. Probably when he fell he tried to keep himself from falling, 
but there wasn’t anything to hang to, to grasp to break the fall. You see 

I 

he evidently tried to break the fall when he realized it p but there was nothing 
there, no rail or anything there to help him break his jfa.ll. You know how 
you do when you fall, you reach for something, and evidently he tried to 
grasp something. 

I 

Q. Was he in sort of a hunched position? A. Well I just couldn’t 
say. My feeling of it is he was there on his side, and I recall he 

i 

was sort of trying to get up. He hadn’t fallen face forward nor on his 
back. His foot was under him. One foot was twisted under him, and he 

j 

said M My foot is twisted under me, ” and that is all I can tell you. 

Q. His shoulders wouldn’t be on the floor thent A. I don’t know. 

i 

I couldn’t tell you that. I think one shoulder probably! was. I dont know. 

i 

I just remember him in that position. He was trying £o get up. He had not 

i 

fallen face forward. If he had fallen on his back, he iiad kind of pulled 

I 

himself up to try to get up. He evidently had not fallbn on his face because 
there were no marks or bruises on his face. 

Q. You say he mentioned that his foot was twisted under him? A. 
Yes, twisted under him. 


I 
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Q. What did you do then? A. I helped him get up. 

Q. When he got up, where did he go? A. He sat down in the 

chair. 

Q. Was there anyone else in the cottage at the time ? A. Mrs. 
Baldwin was in the cottage. 

Q. Did she also hear him fall? A. Yes, she must have. I heard 

23 it upstairs. 

Q. Did she come in immediately? A. No, she didn T t. 

Q. When did she first come in? A. After I got downstairs. 

Q. And after you helped him up? A. I was beginning to help him 
up and she came in. 

Q. There was no one else in the cottage except you and your husband 
and Mrs. Baldwin? A. That is right. She was in the kitchen. 

Q. How long was it before your husband got up out of the chair ? 

A. I think he stayed there until we were ready to walk over to the other 
people* s cottage to get the car. 

Q. That was shortly before 9:00 o T clock? A. I think it was some¬ 
where around in there. By that time it had gotten dark. I remember it 
was dark when we walked over to the cottage because I was concerned 
about him, how he was walking over there, for fear he might stumble. 

He wouldn’t let anybody help him. 

Q. He walked by himself over to the other cottage? A. Yes, but 
he shouldn’t have. 

******* 

24 Q. We have a few pictures here of this stairway that I would like 
to have you identify for me if you will. That is the stairway we are talk¬ 
ing about, isn’t it? A. Yes. He told me he had gotten to this step, 
(indicating) and it was dark, you see, in here. There was a light up here 
(indicating) and down here (indicating) there was no light. There was 
only a little light over here (indicating). Apparently he stepped out over 

that. He got to here (indicating), you see, and he thought he was down. 
******* 

Q. Do all the pictures accurately portray the scenes they intend 


► 
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to portray? A. That is the way you go down the staircase there, and 
the light is up here (indicating), and then you see wheif you get down to 
here the stairs get a little steep there. j 

* * * * * j * * 

i 

i 

j 

25 Q. Just if each picture accurately portrays the scene they are in- 
tended to portray. A. Yes, that looks like it, and this is going down 
around and down there. That is right. This is the cottage. I don’t re¬ 
member that lamp there. 

Q. Except for this goose-neck lamp we see at the top of the steps, 
do these pictures accurately portray the scenes they intend to reflect ? 

A. As far as I can see, they do. 

MR. ARNESS: All right, we will have them marked for identifica- 

! 

tion. | 

(Whereupon, photographs referred to were marked Defendant’s 
Exhibits #1 to #6, inclusive, for identification) 

* * 4c 4c * I * 4c 

| 

BY MR. ARNESS: * * * j 

i 

Q. As we were talking about these pictures, you told me that your 
husband told you he had gotten down to a certain point before he fell. 

26 A. Yes. He thought he was down at the bottom. 

Q. Where on this picture did your husband tell you he had gotten? 

A. He had gotten down to this step (indicating). 

I 

Q. The step at the level of the bottom of the ddor ? A. Yes. 

I 

Q. That would be the second step up from the floor of the first 
floor ? A. I can see now why he fell that way. 

i 

i 

4c 4c 4c 4c 4c | 4c 4c 

i 

29 Q. Did your husband seek medical attention after this accident? 

A. Yes, the next morning. You see we didn’t get in until midnight. 

4c 4c 4c 4c * | 4c 4= 

44 Examination by Counsel for Plaintiff: 

i 

By Mr. Goodrich: 

Q. Mrs. MacMaugh, when you were asked if you had seen plans of 
this house, you answered that you had. Did you make any suggestions 
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concerning those plans to Mrs. Baldwin? A. You mean had I seen the plans? 

******* 

A. Yes. You mean originally? 

Q. Yes. A. Originally she asked me to draw her plans for the house, 

which I did. 

Q. Was there a difference in your drawing and the net result? A. 

Oh, yes, there was a decided difference. Of course, I being a draftsman, 

I worked it out, and I worked out the stair case in an entirely different 
way. It was at a right angle to where this stair case goes up. It would 
have been in an entirely different position. 

You see the plans — I think when she got to the contractor, he cut 
about two feet off the plans of the house, you see, and that foreshortened 

the stairs and space for the stairs. 

******* 

Examination by Counsel for Defendant (Resumed): 

By Mr. Arness: 

******* 

Q. When you went out there on this week end, did you suggest sleep¬ 
ing upstairs, or did Mrs. Baldwin suggest you sleep upstairs? A. I 
would never suggest to my hostess where I sleep. 

Q. Did you mention anything to her about whether that would be diffi¬ 
cult on your husband, going upstairs? A. No, it wasn’t difficult on him 
going upstairs. Is that what you mean? 

Q. Well if you had any anticipation that it might be troublesome 
for him going upstairs. A. Oh, no, except you have to be cautious. I 

was always cautious on those stairs because they were very steep 
and narrow. 

Q. Had you ever been upstairs before on earlier occasions ? A. 

Oh, yes. 

Q. Many times? A. No, we usually slept downstairs, usually un¬ 
der different arrangements — in the bedroom down there or on the porch. 

We went up, I remember, when they put in the Bath room, and I would go 
up and help her make the beds. 


Q. Had your husband been up on many occasions 1? A. No, he had 
not been up very much. I think that might have been hi^ first time. I 

i 

think it is the first time we ever slept upstairs. I believe it was. 

Q. But your husband had been upstairs for other reasons before that 
A. I know we went up and looked at the new bath room.! I remember that. 

i 

But he didn’t go up very much. He wasn’t a person thai ever went around 

the house. There was no occasion for him to go upstairs very often. 

i 

Q. Before you went upstairs on this occasion, did Mrs. Baldwin 

caution your husband that the stairs were steep? A. No. 

I 

Q. You don’t remember her saying that? A. N°> nothing was ever 
said about that. 

Q. You knew they were steep, didn’t you? A. Yes, because I 
always walked down them sideways. 

i 

MR. ARNESS: That is all. 
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3. Did the trial court properly dismiss the complaint when it ap- 
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peared that there could be no adequate explanation with respect to the cause 
of the fall sustained by plaintiff’s decedent? 

I 
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4. The complaint filed in the above entitled caiise was not competent 
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COUNTERSTATEMENT OF CASE 


The Issues: 


The complaint initiating this wrongful death action was filed on 
February 8, 1954 (J. A. 1). The death allegedly resulted from a fall 
which occurred in the State of Maryland. Various Maryland statutes, 
relied upon to confer jurisdiction upon the United States District Court 
for the District of Columbia, were cited. Factually, plaintiff alleged 
that decedent M fell due to the negligence of the defendant in failing prop¬ 
erly to maintain said stairs. The stairs, which lead from a second 

j 

story loft to the first floor, are narrow, without handrails, and, be- 

! 

cause they were poorly lighted, the deceased could jiot determine when 

i 

he had reached the bottom of them. Tt (J.jA. 2). The answer filed on 
February 23, 1954 challenged plaintiff*s status to njaintain the action. 


2 


denied duty and negligence, and asserted contributory negligence and 
assumption of risk as affirmative defenses (J. A. 6- 7). 

At the pre-trial (J. A. 9-10) conducted on January 31, 1956, plain¬ 
tiffs motion to substitute Bess O’Melveny MacMaugh, executrix, who 
was qualified on January 20, 1956 (J. A. 9,11) as party plaintiff in place 
of Bess O’Melveny MacMaugh, individual, was granted over defendant’s 
objection (J. A. 13). The executrix was qualified on January 20, 1956 
(J. A. 9, 11). During the course of pre-trial proceedings, the pre-trial 
court, in an effort to frame the issues for trial, inquired into the factual 
basis for plaintiff’s claim. Plaintiff’s counsel frankly admitted that no 
liability evidence was available other than that contained in the deposition 
which had been taken of Bess O’Melveny MacMaugh and the photographs 
used as exhibits therein. 

The Evidence: 

During the weekend of June 21, 1953, Mr. and Mrs. Frank J. Mac¬ 
Maugh were weekend social guests of Mrs. David Baldwin at her summer 
cottage at Epping Forest, Maryland (J. A. 15-17). They arrived on Fri¬ 
day evening (J. A. 17). The cottage is pictured adequately by a series of 
photographs reproduced at J. A. 26-31 . It contained a T ’little living 
room", two bedrooms, a kitchen and a bath on the first floor, and a 
"big room" and bath upstairs (J. A. 17). On Sunday evening, at about 
8:30 P. M., after having spent a leisurely weekend, Mr. and Mrs. Mac¬ 
Maugh were in the upstairs bedroom, which they had used that weekend, 
preparing to return to Washington, D. C. When the packing was completed, 
Mr. MacMaugh, then 76 years of age, started down the stairs carrying 
a 16" x 16" x 8" suitcase. Mrs. MacMaugh remained in the bedroom 
in order to straighten up (J. A. 18). She did not watch him descend (J. A. 
19). She has no recollection of having seen him on the steps or of having 
seen him start down (J. A. 19). She did hear him go down and heard the 
sound of his fall when she thought he was near the bottom (J. A. 19). 


Mr. MacMaugh sustained a broken toe (J. A. 10). Whether the death 

i 

was in any \yay causally related to the fracture is extremely question¬ 
able. 

Mrs. MacMaugh was unable to adequately explain the position in 
which she found her husband when she reached his side, however, she 
stated that his foot was twisted under him and that he appeared as though 

he had been grasping in an effort to break his fall (J. A. 20-21). 

j 

Mrs. Baldwin, appellee herein, was the only otiher occupant of the 
cottage at the time. She arrived on the scene from the kitchen after 
Mrs. MacMaugh had come downstairs (J. A. 22). 

i 

The MacMaughs had been friends of the Baldwins for about fifteen 

years. Mrs. MacMaugh discussed the plans of the cottage with Mrs. 

I 

Baldwin and in fact had drawn up a set of plans prior |to its construction. 

During the years since its acquisition, the MacMaughs had been periodic 

j 

guests at the cottage (J. A. 16-17, 24). Mrs. MacMaugh was familiar 

i 

with the fact that these steps were steep and narrow, and for that reason 

i 

” . . . always walked down them sideways” (J. A. 25). She had no anti- 

i 

cipation that her husband would have any trouble because ”. . . it wasn't 
difficult on him going upstairs” (J. A. 24). 

I 

There was no evidence to the effect that there Was any unusual, de¬ 
ceptive, concealed or unusually hazardous situation presented. The 

| 

photographs (J. A. 26-31) demonstrate that the stairs and surrounding area 
are simple in design, construction and arrangement, j 


i 

i 

i 

Disposition: 

i 

The trial court correctly concluded that the evidence available to 

I 

plaintiff did not provide substantial support for the negligence claimed. 
After hearing full and detailed argument of counsel, hnd in consideration 
of the items enumerated in its order, the court entered summary judgment 
against the plaintiff (J. A. 12). This appeal followed (J. A. 13). 
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SUMMARY OF ARGUMENT 

The fall sustained by plaintiffs decedent allegedly resulted from 
the failure of the defendant to provide handrails and proper illumination 
to the steep, narrow, steps which lead from the second story bedroom 
where plaintiffs decedent, as a weekend guest, had spent the weekend with 
the defendant. There was no duty on the part of defendant to take the 
precautions suggested, or to remedy the conditions complained of. As 
a weekend guest, plaintiff s decedent occupied the status of gratuitous 
licensee. There was no responsibility imposed upon defendant from that 
relationship for ordinary negligence. Under the factual allegations, and 
the evidence available to plaintiff, the fall complained of could have oc¬ 
curred as the result of any one of a number of factors. There were no 
witnesses, and it is therefore impossible to establish the cause of the fall. 
To permit the jury to consider that the injuries and damages allegedly sus¬ 
tained may have resulted from something for which the defendant is re¬ 
sponsible, in view of the inadequate explanation, would be to promote and 
sanction the grossest type of speculation. When the factual situation was 
made known to the pre-trial court, and when upon inquiry it appeared that 
the record already contained all evidence available on the issue of the 
liability, the trial court properly entered summary judgment in favor of 
defendant. 

The trial court was without jurisdiction to permit the entry of the 
executrix as party plaintiff after the applicable statute of limitations had 
run. In contemplation of law, there was no wrongful death action pending, 
and, therefore, there was nothing to which the ’’substitution” permitted 
by the trial court could relate. 


* 
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i 

i 

i 

i 

ARGUMENT 

The complaint in the above entitled cause was properly dismissed 
because the undisputed facts demonstrated that defendant owed no duty to 

s 

protect the plaintiffs decedent from the conditions complained of and be¬ 
cause the evidence available to the plaintiff would have been inadequate to 
sustain a charge of negligence even if such a duty had been established. 

I 

Plaintiff T s decedent in accepting the invitation to become the week¬ 
end social guest of the defendant, became in law, a gratuitous licensee. 
Gleason v. Academy of the Holy Cross , 83 U. S. App r D. C. 253, 168 
F. 2d 561 (1948); Laube v. Stevenson , 137 Conn. 469j 78 Atl. 2d 693, 

25 A. L.R. 2d 592 (1951) | 

i 

In Laube v. Stevenson , the court said at page ^59 5: 

"Whether one who visits a defendants property for 
a purpose social in its nature as distinguished from a 
business purpose is an invitee and not a rpere licensee 
is a question never passed upon by this court. There 
appears, however, to be a rather unusual unanimity of 
authority in other jurisdictions that such a visitor is a 
gratuitous licensee only and not a busines^ visitor or 
invitee." 

i 

Although the "invitation" is express, the social visit does not give rise 

to the invitor-invitee relationship because "the law here, as in contract 

j 

law, does not regard the benefit or advantage incident to such social re¬ 
lations as sufficient basis for the imposition of affirmative legal obliga¬ 
tions". Scheibel v. Lipton , 156 Ohio St. 308, 102 Nl E. 2d 453, 456 
(1951). | 

i 

i 

As contrasted to the duty of a mutual benefit invitor to make the 
premises reasonably safe for the invitee, the duty of the gratuitous li¬ 
censor is merely to warn the licensee of concealed hazards of which 
he has knowledge and which he realizes constitute unreasonable risk and 
to refrain from active negligence or willful and wanton misconduct. Such 
a relationship does not give rise to liability for ordinary negligence. The 

i 

I 

i 

i 
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host has no duty to reconstruct or improve his premises for the purpose 
of making them more convenient or safe for guests accepting his gratui¬ 
tously extended hospitality. Arthur v. Standard Engineering Co ., 89 
U. S. App. D. C. 399, 193 F. 2d 903 (1951); Lube now v. Cook , 137 Conn. 

79 Atl. 2d 826 (1951); Aragona v. Parrella , 325 Mass. 583, 91 
N. E. 2d 778 (1950); Bartkowski v. Schrembs , 45 Ohio L. 597, 67 N. E. 

2d 922 (1944); Colbert v. Ricker , 314 Mass. 138, 49 N. E. 2d 459 (1943); 
Roth v. Prudential Life Insurance Co ., 266 App. Div. 872, 42 N. Y. S. 

2d 592 (1943); Page v. Murphy , 194 Minn. 607, 261 N. W. 443 (1935); 
Comeau v. Comeau , 285 Mass. 578, 189 N. E. 588, 92 A. L. R. 1002 
(1934). 

In tort actions the substantive law of the jurisdiction where the ac¬ 
cident complained of occurred must be applied. Reference to the Maryland 
authorities demonstrates that a strict burden is imposed upon licensees 
who seek to recover against occupiers of premises. The rule is well 
stated by the court in Comstock v. U. S ., 114 F. Supp. 142 (D. Md. 1953), 
at page 637: 

M While expressed in numerous decisions, the 
Maryland doctrine has perhaps been most succinctly 
stated in the case of State, to Use of Lorenz v. Machen, 

164 Md. 579, at page 582, 165A. 695, at page 696, 
where the Court said that the owner or occupant of 
property ’undertakes no duty to those visitors who 
come for their own pleasure or convenience, and not 
at his invitation or upon inducement, express or im¬ 
plied, from a common advantage, except that, being 
aware of their presence, he must not injure them wil¬ 
fully or entrap them. ’ A licensee must take the prop¬ 
erty as he finds it, and is entitled only not to be led 
into danger by ’something like fraud’. ” 

In many jurisdictions, licensees are permitted to recover for in¬ 
juries sustained as the result of a concealed defect, or a deceptive con¬ 
dition of which they are not forewarned. Maryland, however, requires 
a stricter standard as stated in Duff v. U.S. , 171 F. 2d 846, 850, (4th 
Cir. 1949): 


1 
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i 

| 

,f It is plain from this line of decisions that the 
trespasser or licensee in Maryland must fjrove some¬ 
thing more than ordinary neglect on the part of the 
owner to entitle him to recover. There mfist be 
conduct which manifests a wanton and reckless dis¬ 
regard of the safety of others and must be at least 
the flavour of a willful intentional wrong. ”j 

i 

| 

The rule stated by Judge Sobeloff in Peregoy vJ Western Maryland 
R. Co. , 95 A. 2d 867 (Md. 1953) is that: | 

i 

TT A licensee is one privileged to enter j another’s 
land by virtue of the possessor’s consent, jfor the 
licensee’s own purposes. He must take the property 
as he finds it, the owner or occupant undertaking no 
duty to a visitor who comes for his own pleasure or 
convenience, except that, if he becomes atoare of the 
licensee’s presence, the licensor must not injure him 
wilfully or entrap him. Brinkmeyer v. United Iron & 

Metal Co., 168 Md. 149, 177 A. 171. An invitee or 
business visitor is one invited or permitted to enter 
or remain upon land for a purpose connecied with or 
related to the business of the occupant. He is entitled 
to the exercise of ordinary care by the owner or occu¬ 
pant of the premises to discover as well as to avoid any 
danger which might threaten him through the use of any 
agency under his control. Baltimore & Ojiio R. Co. v. 

Walsh, 142 Md. 230, 120 A. 715.” 


A notable exception to the almost universal rule that a host is not 
responsible for injuries which befall his invited guest in the absence 
of active negligence, is the rule exemplified by Restatement , Torts , 
Section 342, page 932: 


’’See. 342. Dangerous Conditions Known to Possessor. 


A possessor of land is subject to liability for bodily 
harm caused to gratuitous licensees by a natural or arti¬ 
ficial condition thereon if, but only if, he i 


(a) knows of the condition and realized that it involves 
an unreasonable risk to them and has reason to 
believe that they will not discover the condition 
or realize the risk, and 



i 



(b) invites or permits them to enter or remain 
upon the land, without exercising reasonable 
care 

(i) to make the condition reasonably safe, or 

(ii) to warn them of the condition and the risk 
involved therein. ” 

That rule is cited and relied upon in this courts opinion in Glea ¬ 
son v. Academy of the Holy Cross , supra . 

Appellant 1 s view that liability should be imposed herein stems 
either from a misconception as to the meaning of the rule adopted in 
Gleason v . Academy of the Holy Cross , or to a misconception of the 
status occupied by the decedent. Appellant attempts to impose upon 
appellee, the same duty that w r ould be imposed if the invitor-invitee re¬ 
lationship existed. At best, the factual assertions that can be made amount 
to establishing ordinary negligence which is sufficient only in the event 
that the invitor-invitee relationship is established. This court, has, in 
recent decisions, made clear its view that there must be a mutual ad¬ 
vantage before the invitor-invitee relationship will be declared. 

The mutual advantage theory was adopted in Arthur v. Standard 
Engineering Co., supra . It has been confirmed in Firfer v. U. S. , 

93 U.S. App. D.C. 216, 208 F. 2d 524 (1953), and Martin v. U. S. , 

9^U.S. App. D.C.294, 225 F. 2d 945 (1955.). 

In Firfer v. U. S. , this court stated that there must be an inten¬ 
tion to carry out something in the nature of a commercial transaction. 
Obviously, there was no such intention here, and the relationship of 
invitor-invitee did not exist. The benefit or advantage incident to social 
relationships is not the type of advantage contemplated by the mutual 
advantage theory. This conclusion is required by the decision in Glea ¬ 
son v. Academy of the Holy Cross , supra . That case relied upon the 
principle contained in Section 342, Restatement, Torts. Reliance was 
placed upon the same provision in Deacy v. McDonald , 131 Conn. 101, 

38 A. 2d 181 (1944), and Scheibel v. Lipton, 156 Ohio St. 308, 102 
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N. E. 2d 453 (1951). Section 342 and the principle stjated therein was 
not intended for use as a vehicle to force responsibility upon owners 
and occupiers of premises for ordinary negligence. It contemplates 

i 

for its application, the existence of some concealed, latent or decep- 

] 

tive condition which is known to the owner, and is not likely to be dis¬ 
covered by the licensee. The owner must know of tlie condition and must 

realize, or have reason to realize^ that its existence;constitutes an un- 

j 

reasonable risk. In the Gleason case, the supervisor knew that to one 

i 

entering the balcony when the artificial lights were dot on, there was 

i 

an optical illusion whereby the second step appeared to be the first. It 

was this deceptiveness that provided the basis for responsibility. The 

court emphasized this feature, stating at page 254: j 

’’Dangers that reasonably careful people are 
likely not to discover are latent or hidden. The 
step was such a danger. It is immaterial that the 
step was open to view in the sense that it might have 
been discovered by an extraordinarily priident person. ” 

j 

i 

In the instant case, there is nothing presented which could consti¬ 
tute an unusual, deceptive, latent or hidden condition. Mr. and Mrs. 

j 

MacMaugh arrived at the cottage on Friday evening.! The accident 

i 

occurred on Sunday evening, after they had spent twjo complete days in 
the cottage. They had been guests at the cottage periodically for many 
years. The steepness and narrowness of the stairway was obvious as 
was the fact that it had no handrail. There was no condition presented 
of which appellee was aware that would not have bedn equally obvious to 
Mr. MacMaugh. The principle of the Gleason case^ therefore, is in¬ 
applicable. 

i 

In Firfer v. U. S. , supra , the court stated at jpage 219: 

”If the licensee by direct or implied invitation is 
within the scope and the chronological and geograph¬ 
ical limits of the invitation, h e may expect the owner 
and his agents to exercise reasonable and ordinary 
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care and to provide reasonably safe premises, Glea¬ 
son v. Academy of the Holy Cross, 1948, 83 U.S. 

App. D. C. 253, 168 F. 2d 561; Restatement, Torts 
Sec. 342 (1934), and he may hold the owner liable 
for injuries resulting from active negligence. " 

This statement of the Court must be interpreted in the light of its sup¬ 
porting citation. 

Assuming that a duty could be established, and that trial were per¬ 
mitted upon the issues of negligence vel non, the burden would rest with 
plaintiff to demonstrate that the fall complained of occurred as the result 
of the negligence of appellee. Plaintiff frankly admits that she did not 
see her husband descend the steps. She did not see the fall, and of course, 
can give no explanation as to the cause therefor. There were no witnes¬ 
ses. The only person who would have the power to make adequate ex¬ 
planation, is now deceased. 

It is fundamental that the party, upon whom the burden with respect 
to a particular issue is placed, must fail if evidence supporting that issue 
is unavailable. Burnet v. Houston , 283 U S. 223 (1931); D. C. v. Vignau , 
79 U.S. App. D.C. 188, 144 F. 2d 641 (1944); Magnolia Petroleum Co . v. 
N.L.R.B., 112 F. 2d 545 (5th Cir. 1940). 

The causative explanation for the fall as stated by plaintiffs counsel, 
and as testified to by Mrs. MacMaugh is completely inadequate as the 
basis for a rational decision. This court has consistently held that a 
directed verdict is appropriate where the cause of a fall is left " ... in 
such uncertainty at the conclusion of appellant’s case that to permit the 
jury to attribute the claimed injuries to the negligence of appellee would 
be too speculative to warrant submission of the issue to them. ” Kieffer v. 
C. T. C , 94 U.S. App. D.C. 95, 214 F. 2d 241 (1954). See also Brown 
v. C.T.C. , 75 U.S. App. D.C. 337, 127 F. 2d 329 (1942); Reece v . 
C.T.C ., 230 F. 2d 824 (1956); and W.V. & M. Coach Co . v. Maske, 89 
U.S. App. D.C. 36, 190 F. 2d 621 (1951). 


The death of Mr. MacMaugh occurred, according to the complaint, 
on July 6, 1953. Articles 67, Sec. 4; 93, Sec. Ill, Maryland Code, 

1951 Edition, establish a cause of action for wrongfui death and provides 

that it be brought in the name of the state by a personal representative 

i 

within eighteen months after death. This right is in Contravention of com¬ 
mon law, and exists as a creature of legislature onl^ to the extent and 
limits of its creating statute. If not exercised in the manner provided 
and within the time allotted, the right ceases to exist by its own limita¬ 
tion. Petsel v. Chicago B & Q H. Co., 202 F. 2d 81? (8th Cir. 1953). 

■ ' . . — - ■■ 

i 

The executrix in the above entitled cause was not evdn qualified until 
January 20, 1956. At the time of the substitution permitted by the trial 
court, the right of action for wrongful death had expired. During the 
time when it could be brought, there was no personal representative in 

i 

existence. The right to amend, presupposes a pending cause of action, 

I 

and the ability to make the amendment requested. Hudson v. Lazarus, 

95^U.S. App. D.C.l^, 217 F. 2d 344 (1954); Ryan v . McAdoo, 46 App. 

D.C. 117 (1917); Karrick v. Wetmore, 22 App. D.C^ 487 (1903). The 

— 

trial court, therefore, lacked jurisdiction and authority to permit the 

j 

substitution of parties plaintiff. Paris v. Braden , __ U.S. App. D. C. , 
234 f. 2d 40 (1956). T 


CONCLUSION 

I 

At the pre-trial, the court, in attempting to frame the issues for 

trial, was confronted with the fact that the record, as it existed, failed 

I 

to provide prima facie support for the liability contentions, and by the 

statement of plaintiff’s counsel that there was nothing else available on 

I 

the liability issues. It was obvious that under the circumstances pre¬ 
sented, no duty was owed by appellee to her gratuitously invited social 

I 

guest. It was also apparent, that even if such a duty could be established, 

there was nothing by way of testimony which could provide a causual con- 

i 

nection between any of the factors complained of, a^id the fall of plaintiff’s 

I 

decedent. 
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In these circumstances, the trial court had no alternative but to 
enter summary judgment in favor of defendant, and to dismiss the com¬ 
plaint. 

Respectfully submitted, 

George D. Horning, Jr. 

John P. Arness 

810 Colorado Building 
Washington, D.C. 
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